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MISCONCEIVED LAWS: THE IRRATIONALITY OF
PARENTAL INVOLVEMENT REQUIREMENTS
FOR CONTRACEPTION
Teen pregnancy is caused by sexual intercourse, not by
too little birth control .... '
[If we stop at abstinence, we are discriminating against
the other young people, close to 85 percent of them
around the country, who for reasons that are often outside their control, are sexually active.2
Most liberals "begin with the premise that teenagers
should not have babies [while most] conservatives begin
with the premise that single teenagers should not have
3
sex."

1. James Salzer, Teen Pregnancy Plan Gets Strong Criticism, FLA. TIMES-UNION,
Jan. 30, 1997, at Al, available in LEXIS, News Library, Flatun File (quoting
Georgia State Sen. Eric Johnson).
2. Id. (quoting Jane Fonda, spokesperson for the Georgia Campaign for Adolescent Pregnancy Prevention). Sixty-one percent of surveyed teenagers cite pressure
from a boyfriend as the reason teenage girls "often" have sex; whereas twenty-six
percent of teenage girls report that being "force[d] . .. against their will" is the reason they "often" have sex. Kaiser Family Foundation, Teens on Sex: What They Say
Teens Today Need to Know, and Who They Listen to (visited Feb. 14, 2000)
<http:Ilwww.kff.org/contentlarchivell159/> [hereinafter Teens on Sex] (reporting the results of a telephone survey of 1510 teenagers, ages 12 to 18, released June 24,
1996). Fifty-five percent of teenagers also say alcohol and drugs lead to irresponsible
teenage sexual activity. See id. Another factor that may affect an adolescent's decision to have sex is the common belief among many teenagers that having sex and
babies shows maturity and confers status. See Doug Nurse, Teen Plus Services Vital,
Doctors Say, ATLANTA J. & CONST., Feb. 4, 1999, at 1JJ, available in LEXIS, News
Library, Atljnl File.
3. Deborah L. Rhode, Politics and Pregnancy: Adolescent Mothers and Public Policy, 1 S. CAL. REV. L. & WOMEN'S STUD. 99, 112 (1992) (alteration in original) (quoting CONNAUGirr MAI SNER, THE NEw TRADITIONAL WOMAN 9 (1982)).
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Right to privacy jurisprudence began in the context of contraception.4 Eventually, that right expanded to embrace a woman's
right to choose to have an abortion.5 Although the right, of both
adult and adolescent women, to have an abortion remains highly
disputed in the United States, the right to obtain and use contraception to prevent pregnancy is not only accepted by most
Americans, it commonly is taken for granted.' Given such societal attitudes, it is not surprising that attempts to regulate
abortion heavily outnumber attempts to regulate contraception. 7
Recently, however, the historically monolithic abortion debate'
has expanded (or has been expanded) to include contraception.

4. See Eisenstadt v. Baird, 405 U.S. 438, 453 (1972) ("If the right to privacy
means anything, it is the right of the individual, married or single, to be free from
unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child."); Griswold v. Connecticut, 381
U.S. 479, 485 (1965) ("The present case, then, concerns a relationship lying within
the zone of privacy ....
And it concerns a law which, in forbidding the use of contraceptives ... , seeks to achieve its goals by means having a maximum destructive
impact upon that relationship.").
5. See Planned Parenthood v. Casey, 505 U.S. 833 (1992); Roe v. Wade, 410 U.S.
113 (1973).
6. See James 0. Goldsborough, A Fading Issue: Abortion Fanatics Are on Their
Last Hurrah, Shifting Their Opposition to Contraception, SAN DIEGO UNION-TRE.,
Oct. 29, 1998, at Bl, available in LEXIS, News Library, Sdut File ("Polls show that
Americans, while supporting legalized abortion, far prefer contraception to abortion.").
A bipartisan poll found that 88% of voters think family planning services are important and 57% consider them as important as other medical services. See Lake Sosin
Snell Perry & Assocs. & American Viewpoint, National Survey for Planned Parenthood Federation of America (telephone survey of one thousand registered voters, Oct.
2 & 7, 1997) (unpublished poll, on file with author). Furthermore, a poll conducted
in May of 1998 found that 75% of Americans think that health insurance plans
should cover the cost of contraception even if it would cause an increase in premiums. See Kaiser Family Foundation, Kaiser Family Foundation National Survey on
Insurance Coverage of Contraceptives (visited Feb. 14, 2000) <http:J/www.kff.org/ contentlarchive/1404/msuranceSurl.html> (reporting results of a telephone survey of
1015 adults, ages 18 and older, May 22-26, 1998).
7. See ANGUS McLAREN, A HISTORY OF CONTRACEPTION: FROM ANTIQUITY TO THE
PRESENT DAY 256 (1990) ("Because contraceptives are so widely accepted--Catholics
proving to be as likely to employ them as Protestants-the Right has focused its attack on abortion.").
8. See Ruth Colker, An Equal Protection Analysis of United States Reproductive
Health Policy: Gender, Race, Age, and Class, 1991 DUKE L.J. 324, 327 ("[Tihe abortion debate, as reflected in both pro-choice and pro-life writings, has often been overly
superficial and general in its description of how women are affected by various reproductive choices, thereby suffering from a problem of essentialism.") (footnote omitted).
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One clear example of this expansion is the attempt of abortion
opponents to redefine abortion to include contraception when the
contraceptive method used is one that prevents implantation of
a fertilized egg.' They have tried to prey on the uncertainty that
inheres in science; to wit, oral contraceptives normally work by
preventing ovulation and, thereby, prevent conception." ° It is
possible, however, that when the pill fails to prevent conception,
it nonetheless is successful in stopping pregnancy by preventing
the implantation of a fertilized egg."
Although many people may agree with the proposition that
life begins at conception, this stance does not square with the

overwhelming acceptance of contraception in this society. 2 Nor
do most Americans equate such contraceptive methods with the

variety of surgical procedures that they conceptualize as abortion.13 Yet, in the last year alone, abortion opponents in Congress tried to defeat bills that would require government health
plans to cover the cost of contraceptive prescriptions for their
beneficiaries, allow FDA testing of the abortifacient drug RU486,
and provide funds to international family planning organizations
and agencies. 4 Thus, contraception, the bedrock of privacy

9. See Judy Mann, Demonizing the Pill on Capitol Hill, WASH. POST, Oct. 14,
1998, at C14. The definition of abortion has changed and evolved over time. As late
as the early twentieth century, most women thought of abortion as an operation performed by a doctor but considered a self-induced abortion a miscarriage and used all
sorts of euphemisms to avoid using the term "abortion." See MCLAREN, supra note 7,
at 230. Furthermore, they often failed to realize that such a procedure was illegal
when self-induced and performed during the first three months of pregnancy or prior
to "quickening." See id. at 228.
10. See Tamar Nordenberg, ProtectingAgainst Unintended Pregnancy: A Guide to
Contraceptive Choices (visited Feb. 14, 2000) <http:J/www.fed.gov/fdacifeatures/1997/
397-baby.html>.
11. See MCLAREN, supra note 7, at 256 ("[A]s legal scholars now recognize, it is
difficult in practice to draw a sharp line between fertility-control strategies. If abortion were outlawed, the IUD and the low-dose pill, which prevent the fertilized
ovum from lodging in the uterus wall, logically would also have to be criminalized.");
see also Mann, supra note 9, at C14 (explaining that medical associations do not
subscribe to the conflation of the definitions of abortion and contraception).
12. See supra note 6 and accompanying text.
13. "The vast majority of American women have taken the pill at some point in
their lives. These guys are going to tell us we are taking an abortion pill every day?
It's outrageous." Mann, supra note 9, at C14 (quoting Judith DeSarno, president of
the National Family Planning and Reproductive Health Association).
14. See Banning Planning: Congress Is Lobbied by an Anti-Contraceptive Minority,
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rights in America, has reemerged as the newest battleground in
the struggle over who will control women's fertility.15
In 1977, the Supreme Court extended to minors the right to
privacy embodied in the Fourteenth Amendment in Carey v.
Population Services International.6 Specifically, minors have a
fundamental right to decide "whether to bear or beget a child."' 7
Implicit in this privacy right is the ability to gain access to contraception.18 Although this holding came in the form of a plurality
decision, Carey remains untouched, and numerous subsequent
cases have affirmed its principles.' 9 Even so, some of the most
pervasive recent activities surrounding family planning, both on
the federal and state levels, have attempted to prevent minors
from obtaining contraceptives. 0
Unemancipated minors are a particularly vulnerable group.
By definition, minors cannot vote. 2' They are not financially
independent because they are not deemed legally competent to
contract.22 Finally, although the Constitution does apply to minors, it weighs their rights against those of their parents and
the power of the state.2' Therefore, laws that infringe a minor's

PmTT. POST-GAzERrE, Oct. 6, 1998, at A24, available in LEXIS, News Library, Pstgaz
File [hereinafter Banning Planning]; Judy Holland, Fights over Abortion Hinder
Spending Bills, SAN DIEGO UNION-TRIB., Oct. 1, 1998, at A25, available in LEXIS,
News Library, Sdut File; Women's Health and Fundamental Rights Seriously Challenged by 105th Congress, PR NEWSWIRE, Oct. 21, 1998, available in LEXIS, News
Library, Prnews File.
15. See MCLAREN, supra note 7, at 263 (claiming that, historically, fertility control
and reproduction "have always been the sites of political struggle").
16. 431 U.S. 678, 693 (1977).
17. Id. at 687 (quoting Eisenstadt v. Baird, 405 U.S. 438, 453 (1972)).
18. See id.
19. See, e.g., Planned Parenthood v. Casey, 505 U.S. 833, 852-53 (1992) ("We have
no doubt as to the correctness of [the Griswold, Eisenstadt, and Carey] decisions.
They support the reasoning in Roe relating to the woman's liberty because they
involve personal decisions concerning not only the meaning of procreation but also
human responsibility and respect for it.").
20. See infra notes 28-136 and accompanying text.
21. See U.S. CONST. amend. XXVI.
22. See, e.g., Keser v. Chagnon, 410 P.2d 637, 639 (Colo. 1996) (en banc) (recognizing that a person has the ability to disaffirm a contract if she entered that contract
prior to reaching the age of majority).
23. See Carey, 431 U.S. at 692 (recognizing that although minors do have rights,
the power of the state to regulate minors is greater than its power to regulate
adults).
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privacy receive less than strict scrutiny.' When combined with
Americans' negative views about teenage sexual activity, 5 these
legal disadvantages allow opponents of reproductive freedom to
choose minors' access to contraception as a good place to begin
making inroads into the more general rights to use contraceptives and have abortions.
The first section of this Note provides a survey of recent political activity in Congress and the states with regard to attempts
to impose parental involvement2 6 requirements on minors when
they try to obtain prescription contraception. 7 The second section examines the alleged purposes of these laws and argues
that, although the goals are legitimate, the means employed by
parental involvement laws are not even rationally related to
their ends when one considers the array of studies that show the
actual impact of such laws. In essence, parental involvement

laws for contraception fall far short of the "less than strict scrutiny" standard required to justify an invasion of an adolescent's
privacy rights. The third section of this Note examines the applicable legal standards and concludes that the laws and policies
that reproductive health care workers currently follow strike the

24. See ia at 693 & n.15. "State restrictions inhibiting privacy rights of minors
are valid only if they serve 'any significant state interest.. . that is not present in
the case of an adult.'" Id. at 693 (quoting Planned Parenthood v. Danforth, 428 U.S.
52, 75 (1976)). "This test is apparently less rigorous than the 'compelling state
interest' test applied to restrictions on the privacy rights of adults." Id. at 693 n.15.
25. When asked if high school students in a sex education course should be told
not to have sex before marriage, 68% of adults polled responded aff
atively. See
Kaiser Family Foundation, Sex in the 90s: Kaiser Family FoundationlABC Television
1998 National Survey of Americans on Sex and Sexual Health (visited Feb. 14, 2000)
<http:J/www.kff.org/ content/archive/1430/abc.htmb> (reporting results of a telephone
survey of 1204 adults, ages 18 and older, Apr. 24-May 10, 1998).
26. Any reference in this paper to "parental involvement" laws includes both laws
that require notification and those that require consent.
27. Although school condom distribution programs are in constant dispute, this
Note does not address whether minors have a right to receive contraception on
school grounds. Because condoms are generally available, relatively cheap, easily
used, and do not require a visit to a doctor or a prescription, the likelihood that a
general parental involvement law would prevent a teenager from obtaining and properly using a condom is extremely low. Therefore, this Note focuses on the five FDAapproved prescription methods of contraception (the birth control pill, the intrauterine device (IUD), the diaphragm, Norplant, and Depo-Provera) and the direct result
of not using them-unwanted pregnancy. See Nordenberg, supra note 10.
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proper balance among the rights of adolescents, the rights of
their parents, and the interests of the state in both protecting
adolescents' health and respecting parents' authority.
SURVEY OF RECENT PoLITIcAL ACTiVITY

The FederalLevel
In 1970, Congress passed Title X of the Public Health Service
Act (Title X).28 This measure created a nationwide system of
health care clinics that provide family planning services to anyone who wishes to receive them.2 9 Although these services were
available to minors from the onset of the program,30 the growing
rate of teenage pregnancy concerned members of Congress who
worried that teenagers did not have enough access to these clinics. 31 As a result, in 1978, Congress amended Title X to expressly require that grantees provide treatment to adolescents.3 2 In

28. The Family Planning Services and Population Research Act of 1970, Pub. L.
No. 91-572, 91 Stat. 1504 (codified as amended in scattered sections of 42 U.S.C.);
see also New York v. Heckler, 719 F.2d 1191, 1192 (2d Cir. 1983) (chronicling the
history of the Title X program); Planned Parenthood Fed'n of Am., Inc. v. Heckler,
712 F.2d 650, 651 (D.C. Cir. 1983) (same); Alan Guttmacher Institute, Issues in
Brief Title X and the U.S. Family Planning Effort (visited Feb. 14, 2000)
<http-i/www.agi-usa.org/pubs/ibl6.html> [hereinafter U.S. Family Planning Effort]
(same); Family Planning Councils of Am., Inc., Family Planning Works: The Case for
the National Title X Family Planning Program (visited Feb. 14, 2000) <http//www.
fpcai.orgfpworks.htm> [hereinafter Family Planning Program] (same).
29. See Heckler, 719 F.2d at 1192-93; Planned ParenthoodFed'n, 712 F.2d at 651;
U.S. Family PlanningEffort, supra note 28. Congress stated that its purpose was to
make "comprehensive voluntary family planning services readily available to all
persons desiring such services ...
." Family Planning Services and Population Research Act, § 2(1), 84 Stat. at 1504. Family planning health care includes, inter alia,
routine gynecological care, screening and treatment for cancers, sexually transmitted
diseases (STDs), contraception, and pregnancy tests. See Family Planning Program,
supra note 28.
30. See Planned ParenthoodFed'n, 712 F.2d at 652 ("Title X grantees have served
the teenage population from the inception of the program.").
31. See id.; see also Heckler, 719 F.2d at 1192 (recognizing the House's concern
with the critical problem of teen pregnancies); New York v. Schweiker, 557 F. Supp.
354, 356 (S.D.N.Y. 1983) (noting Congress's concern with teen pregnancy in amending Title X).
32. See Act of Nov. 8, 1978, Pub. L. No. 95-613, § (a)(1), 92 Stat. 3093; Planned
ParenthoodFed'n, 712 F.2d at 652 (noting that "[wihile this amendment simply codified accepted past practice, the added language clearly reflected Congress' intent to
place 'a special emphasis on preventing unwanted pregnancies among sexually active
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1981, Congress again amended the Title X program-to require
that grantees encourage the minors they treat to involve their
parents in making reproductive health decisions."3
Subsequent to the 1981 amendment, the Reagan Administration, through its Department of Health and Human Services
(HHS), promulgated federal regulations that interpreted the
word "encourage" to require Title X grantees to notify parents
within ten working days of prescribing a contraceptive drug or
device to a minor.3 The grantees then had to verify that the
parents received the notice and, if unable to do so, were prohibited from prescribing further treatment. 5
Several actions were brought challenging the validity of these
regulations.3 6 Preliminary injunctions were granted by federal

adolescents').
33. See Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 97-35, § 931(b)(1),
95 Stat. 357, 570 (codified as amended at 42 U.S.C. § 300(a) (1994)); Heckler, 719
F.2d at 1192; Planned ParenthoodFed'n, 712 F.2d at 652.
34. See Parental Notification Requirements Applicable to Projects for Family Planning Services, 48 Fed. Reg. 3600, 3614 (1983) ("When prescription drugs or prescription devices are initially provided by the [family planning] project to an unemancipated minor, [the project must] notify a parent or guardian that they were provided,
within 10 working days following their provision."); see also Heckler, 719 F.2d at
1193 ("The sole reason asserted by the Secretary for the promulgation of these regulations was the necessity to implement the 1981 amendment. . . ."). There were two
narrow exceptions to this rule: notification was not required for treatment for sexually
transmitted diseases (STDs) or when the physician deemed that notification would
lead the parent to physically harm the minor. See Parental Notification Requirements Applicable to Projects for Family Planning Services, 48 Fed. Reg. at 3614.
The notification requirement was commonly referred to as "The Squeal Rule." See
Brenda D. Hoffman, Note, The Squeal Rule: Statutory Resolution and Constitutional
Implicittions-Burdeningthe Minor's Right of Privacy, 1984 DUKE L.J. 1325, 1326-27;
Patricia A. Olah, Note, The "Squeal Rule" and a Minor's Right to Privacy, 12
HOFSTRA L. REV. 497, 497-98 (1984); Stifled Squeal (Parents May Not Have to
Know), TIME, Feb. 28, 1983, at 24.
35. See Parental Notification Requirements Applicable to Projects for Family Planning Services, 48 Fed. Reg. at 3614 ("Where the project is unable to verify that notification was received, the project shall not provide additional prescription drugs or
devices to the minor."). Along with the notification requirement, grantees also were
forced to comply with any state laws that required parental notification or consent
and had to consider the income of the teenager's entire family, rather than her own
individual income when determining what to charge for services. See id. at 3613.
36. See Planned Parenthood Fed'n of Am. v. Schweiker, 559 F. Supp. 658 (D.D.C.
1983); New York v. Schweiker, 557 F. Supp. 354 (S.D.N.Y. 1983). Actions also were
filed in West Virginia and Tennessee but were stayed pending resolution of the D.C.
case. See Heckler, 719 F.2d at 1198 (Friendly, J., concurring and dissenting).
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district courts in Washington, D.C.,37 New York,8 and Tennessee.3 9 The permanent injunctions later granted by the D.C. and
New York courts were affirmed on appeal. 40 These decisions
rested on the grounds that the regulations were contrary to the
clear intent of Congress, which sought to ensure that minors
would have confidential access to all family planning services
provided under Title X.4 ' Because Congress feared that manda-

tory notification would deter adolescents from seeking treatment
for sensitive health concerns, it chose to encourage rather than
require parental involvement.42 The regulations would defeat an
essential component of the program-to stem the "epidemic" of
teenage pregnancy-and thus they could not stand.'
Having lost the battle on the Squeal Rule,44 those opposing
minors' access to contraception refined their strategy and focused instead on changing congressional intent. Representative
Istook (R-Okla.) is the current champion of this cause. 45 As of

1999, he had offered an amendment to the Labor-Health and

37. See Planned Parenthood Fed'n, 559 F. Supp. at 670.
38. See Schweiker, 557 F. Supp. at 363.
39. See Heckler, 719 F.2d at 1198 (referring to the Tennessee decision).
40. See id. at 1197 (affirming judgment regarding one notification requirement and
redefinition of "low family income," but reversing judgment regarding compliance
with state laws due to lack of standing); Planned Parenthood Fed'n of Am. v. Heckler, 712 F.2d 650, 665 (D.C. Cir. 1983) (affirming all portions of the lower court's
decision).
41. See Heckler, 719 F.2d at 1196-97 (contrasting the encouragement language of
the 1981 amendment with an express parental notification requirement included in
the Title XX program passed at the same time); Planned ParenthoodFed'n, 712 F.2d
at 657 ("In enacting the amendment to encourage family participation, Congress
most definitely did not intend to mandate family involvement ....
Thus, to the
extent that the parental notification requirement of the new regulations operates to
require family involvement, it is inconsistent with Congress's intent.").
42. See, e.g., Planned Parenthood Fed'n, 712 F.2d at 659 ("Congress ... recognized the critical role played by the assurance of confidentiality in attracting adolescents to the clinics.").
43. See id. at 660 ("[WMithout such assurances [of confidentiality], one of the primary purposes of Title X-to make family planning services readily available to
teenagers-would be severely undermined."); see also Planned Parenthood Fed'n of
Am. v. Schweiker, 559 F. Supp. 658, 668 (D.D.C. 1983) (recognizing that mandatory
family involvement is inconsistent with Title X).
44. See supra note 34.
45. See infra notes 46-58 and accompanying text.
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Human Services Appropriations bill (Labor-HHS bill)46 for the
three preceding years that would require recipients of Title X
funding to obtain consent from parents prior to prescribing contraception to minors. 47 In its most recent form, the amendment
threatened to withdraw funding from Title X grantees for providing contraceptive drugs or devices to minors without first
obtaining written consent from a parent or giving a parent actual written notice of the intent to supply the minor with such
services at least five working days before doing so.4"
In 1998, however, Istook's efforts achieved moderate success
for the first time. Both the Appropriations Committee and the
entire House approved the amendment.49 On October 8, 1998,
the Labor-HHS bill was brought to the House floor solely for a
vote on the Istook amendment, 50 despite the Republican
leadership's expectation that the measure likely would not be
enacted."1 This effort represented nothing more than the Republicans' attempt to fulfill promises made to socially conservative groups, whose support they needed in the upcoming elections.52

46. See, e.g., H.R. 4274, 105th Cong. (1998).
47. See Editorial, Law Shouldn't Force Kids to Tell Parents They're Having Sex,
PEORIA J. STAR, July 30, 1998, at A4, available in 1998 WL 5772619 [hereinafter
Law Shouldn't Force Kids]; Bill Summary & Status for the 105th Congress:
H.AMDT. 923 (visited Feb. 14, 2000) <http://thomas.loc.gov/cgi-bin/bdquery/z?dl05:
HZ00923:> [hereinafter HAMDT. 923].
48. See H.R. REP. No. 105-762, § 3(b)(1) (1998).
49. See Tom Teepen, A Small, Blushing Step Away from Prudery, PLAIN DEALER
(Cleveland), Oct. 26, 1998, at 9B, available in 1998 WL 4161011. The amendment
passed with 224 votes for and 200 against it. See Roll Call: How Area Members of
Congress Voted, VIRGININ-PILoT & LEDGER STAR (Norfolk), Oct. 19, 1998, at B7,
available in 1998 WL 15067276 [hereinafter Roll Call]; HAMDT. 923, supra note 47.
50. See Mann, supra note 9, at C14.
51. See Labor-HHS Spending Bill Creeps Toward House Vote, CONGRESS DAILY
A.M., Oct. 1, 1998, available in 1998 WL 12690204 [hereinafter Spending Bill
Creeps].
52. See id.; see also Banning Planning, supra note 14, at A24 (positing that although the United States still is split over abortion, only a small-but politically
active and vocal-minority opposes access to contraception); Juliet Eilperin, Lines
Drawn on Labor-Health Spending Bill, WASH. POST, Aug. 26, 1998, at A17 (detailing
the pressure placed on Republican lawmakers by Sheila Moloney, executive director
of the Eagle Forum); House Votes to Deny Teens ConfidentialAccess to Family Planning, PR NEWSWIRE, Oct. 8, 1998, available in LEXIS, News Library, Prnews File
[hereinafter House Votes to Deny] (quoting Gloria Feldt, president of Planned Parenthood Federation of America, decrying the amendment as a ploy "to score political
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During the vote in which the House of Representatives accepted Istook's amendment, lawmakers correspondingly rejected
another amendment offered by Representative Greenwood as a
compromise.5" Greenwood's measure proposed having clinics
emphasize abstinence, counsel minors on ways to avoid the pressure to have sex, and encourage parental involvement in reproductive health decisions.' Similar provisions had been included
in past years and currently are standard practice in family
planning clinics.55 Yet in 1998, a majority of representatives
seemed to see such a move as promoting promiscuity.56
The prediction of the measure's ultimate unpopularity proved
correct. The bill was not even considered by the Senate in committee, let alone brought to a full vote on the floor.57 Thus, it
was not included in the final version of the appropriations bill
ultimately signed into law by President Clinton. 58 As a result,
clinics remain free to encourage parental involvement when
minors request contraception but, for the time being, are not

points with a very vocal minority just prior to the November elections"); Mann, su-

pra note 9, at C14 (discussing a Republican promise made to James Dobson, founder
of Focus on the Family). Since 1995, Congress has voted almost one hundred times
to restrict various reproductive choices. See Women's Health and Fundamental Rights
Seriously Challenged by 105th Congress, PR NEWSWIRE, Oct. 21, 1998, available in
LEXIS, News Library, Prnews File.
53. See Title X: Controversial Contraceptive Provision Passes, HEALTH LINE, Oct. 9,
1998, available in LEXIS, News Library, Hltlne File [hereinafter Controversial Contraceptive].
54. See Banning Planning, supra note 14, at A24; Spending Bill Creeps, supra
note 51.
55. See House Votes to Deny, supra note 52.
56. See Mann, supra note 9, at C14 (quoting Judith DeSarno).
57. On July 30, 1998, Senator Ashcroft introduced a stand-alone bill titled
"Putting Parents First," which also would have restricted federal funds to family
planning clinics that provide contraceptive drugs and devices to minors without written parental consent. This bill, however, was referred to the Senate Judiciary Committee with no further action. See Bill Summary & Status for the 105th Congress: S.
2380 (visited Feb. 14, 2000) <http//thomas.loc.gov/cgi-bin/bdquery/D?dlO5:1:Jtemp/
-bdVKUL.@@L /bss/dlO5query.html j>. Senator Ashcroft introduced this bill despite
the fact that he realized it had "virtually no chance of passage this year.. . ." Jon
Sawyer, Ashcroft Seeks National Abortion-Consent Law: Bill Would Extend Rules for
Underage Women, ST. LOUIs POST-DISPATCH, July 31, 1998, at A10, available in
1998 WL 3345835.
58. See Abortion Rights Supporters Claim Multiple Victories, CONGRESS DAILY
A.M., Oct. 16, 1998, available in 1998 WL 12690293.
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required to involve parents. It is extremely likely, however, that
proponents of mandatory parental involvement laws will continue to seek federal legislation on this issue. In the meantime,
many state legislators are following Representative Istook's lead.
Legislative Attempts at the State Level
Illinois
Istook's cosponsor has been Don Manzullo (R-Ill.). s Much of
the hubbub surrounding minors' use of contraceptives erupted in
1998 when parents from Crystal Lake, in Manzullo's district,
discovered their thirteen-year-old daughter had been the victim
of statutory rape throughout 1995 and 1996 at the hands of her
junior high school gym teacher.6 0 Part of the reason the teacher
had been able to hide the relationship for so long was because
he took the girl to a local reproductive health clinic, which received Title X funds, to obtain shots of Depo-Provera. 6 ' The clinic,
however, did not realize the severity of the situation because the
teacher
would wait in his car while the girl received her treat62
ment.
When the events came to light, Manzullo wasted little time in
seizing the extremity of the case to advance his socially conservative agenda. 3 The 1997 bill he proposed required notification
for all birth control, including condoms,6 arguably reflecting
very little concern for the health of sexually active teenagers or
for the practicability of enforcing such a measure.6 " Manzullo
59. See Jeremy Manier, Federal Bill Targets Sex Among Poor Teens, Adults May
Know When Minors Get Birth Control, CM. TRIB., Feb. 13, 1998, at 1, available in
1998 WL 2825164; Joseph Sjostrom, Consent Bill May Foster Pregnancy, Group Says
Teens Might Risk Having Unsafe Sex, Cmi. TRIB., July 16, 1997, at 1, available in
1997 WL 3568325.
60. See Manier, supra note 59; Sjostrom, supra note 59.
61. See Manier, supra note 59; Sjostrom, supra note 59. A Depo-Provera shot provides contraception for a three-month period and possibly longer. See Alix M. Freedman, Quiet Reversal: Why Teenage Girls Love "the Shot," WALL ST. J., Oct. 14, 1998,
at Al.
62. See Carolyn Starks, County Bows Out of Title X Program Birth-Control Services Stirred Anger over Lack of Parental Consent, CHI. TRIB., Apr. 29, 1998, at 1,
available in 1998 WL 2850908.
63. See Freedman, supra note 61, at Al; Sjostrom, supra note 59.
64. See Manier, supra note 59.
65. The Centers for Disease Control and Prevention estimate that 40 to 50% of all

1104

WILLIAM AND MARY LAW REVIEW

[Vol. 41:1093

then tried to backpedal in 1998 by requiring notification only for
prescription birth control medication, claiming that his true
concern was that such drugs could "affect the person internally
and they have physiological side effects."66 Even with this compromise, the bill failed to draw sufficient support for enactment.67
Not surprisingly, the girl's parents were outraged that they
had not been notified that their daughter had undergone contraceptive treatment, and the community acted in kind. In the fall
of 1997, the McHenry County Board voted to cut Title X funding
to its health clinic, which provided the infamous shots. 68 Following this vote, the clinic could continue to dispense birth control
to adults, but not to adolescents. 69 The county board of health
stalled the measure, however, out of fear that it might be sued
for age discrimination. °
Yet within six months, and after the casting of three votes to
continue the program, the board of health abruptly reversed
itself and decided to withdraw from Title X. 7 ' According to federal
and state officials, it was the first county ever to have done so. 72
The county gave up almost $50,000 in federal grant money73 and
the possibility of providing other necessary services to teens,
such as physical and gynecological exams, cervical, breast, and
testicular cancer screenings, and testing for HIV and other
STDs. 74 Perhaps the board gave into the community pressure

new HIV infections occur in teenagers. See Survey Reveals Teen Sexual Activity
Exceeds Public Perceptions, U.S. NEWSWIRE, May 5, 1997, available in 1997 WL

5712596. Forty-seven percent of adults, however, underestimated this figure. See id.
"This difference between perception and reality helps explain some of the confusion
about prevention and education efforts we have today in America and on Capitol
Hill." Id.
66. Manier, supra note 59. For a discussion of the impact of birth control on
minors' health, see infra notes 206-11 and accompanying text.
67. See supra notes 57-58 and accompanying text.

68. See Manier, supra note 59; Starks, supra note 62.
69. See Starks, supra note 62.
70. See Manier, supra note 59.
71. See Starks, supra note 62.
72. See id.
73. See id.
74. See Editorial, A Wider View of Title X, CIH. SUN-TRAEs, Oct. 27, 1997, at 31,
available in 1997 WL 6375757.
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when it learned that it would be sued by the girl's parents for
$17.5 million.
Despite the political fallout, the board of health did much to
mitigate the effects of its decision. It made arrangements with
neighboring health departments and private physicians to address the needs of any McHenry County teens who wanted contraception without telling their parents.76 In addition, the local
clinic continued to provide, with county money, the same services
it had before, but with the new requirement that teens must
have their parents' consent before getting any treatment.7 How
adolescents in this community will respond to this change remains to be seen, but it is likely that they will find other ways
to get contraception or they will stop using contraception altogether. 71 Unfortunately, it is unlikely that a notification law

would have helped the parents of the girl from Don Manzullo's
district. Indeed, her gym teacher could have driven her to the
next county, used condoms, or, if she were denied access to contraception, her parents would receive their notice when she became pregnant. As unsatisfying a response as it may seem, the
most parents can do to prevent such a situation is to make their
daughters feel comfortable discussing sexual issues with them.79
No law will make a girl confront her parents when she does not
wish to do so.
Texas
In 1997, the Texas legislature passed a "little-debated"80 rider
to its General Appropriations Act.8 ' Rider 14 to the 1997-1999
Department of Health family planning appropriation 2 forbade
the "use of state funds to dispense prescription drugs to minors
75. See Starks, supra note 62. The county health department was dismissed from
the suit in August of 1998. See Mark R. Madler, Health Department Out of Sex
Abuse Suit, CHI. TRIB., Aug. 15, 1998, at 5, available in 1998 WL 2885966.

76. See Starks, supra note 62.
77. See id.
78. See infra notes 166-69, 202-03 and accompanying text.
79. See infra notes 239-41 and accompanying text.

80. Terrence Stutz, Suit Challenges Birth-Control Access Law, DALLAS MORNING
NEWS, Aug. 24, 1997, at 47A, available in 1997 WL 11515239.
81. General Appropriations Act, 1997 Tex. Gen. Laws 5535, 5675.
82. See id.
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without parental consent."8 Although couched in general terms
of "prescription drugs," the rider's sponsor, State Senator Steve
Ogden, specifically envisioned the type of drugs dispensed by
family planning clinics. 4
Although Texas participates in four federally funded programs
that pay for state family planning services, 5 the federal government fully funds only three of these programs, leaving Texas to
contribute approximately $5.4 million a year through matching
funds to the fourth program, Medicaid.86 Accordingly, rider 14
conditioned payment of those funds on clinics obtaining parental
consent prior to prescribing any drugs whatsoever 8 --whether
of a sexually transmitthey be for contraception, for treatment
88
care.
prenatal
for
or
disease,
ted
Planned Parenthood of Houston and Southeastern Texas challenged the law as unconstitutional, both on federal and state
grounds."9 Planned Parenthood claimed the rider conflicted with
federal law, which requires unimpeded access to family planning
services for anyone who desires such services, including adolescents." Planned Parenthood also charged that the rider violated
the "unity-in-subject" clause of the Texas Constitution because it
amended or repealed the part of the general laws that allowed
consent to treatment of a minor by a nonparent.91 The trial court
agreed with Planned Parenthood concerning the conflict with
federal law and declared the rider preempted." The trial court
also found that the rider violated the unity-in-subject provision,
of the state code
but on the grounds that it changed the part
93
governing medical assistance for the needy.
83. Patterson v. Planned Parenthood, 971 S.W.2d 439 (Tex. 1998).
84. See Stutz, supra note 80.
85. See Patterson, 971 S.W.2d at 440.
86. See id.
87. See id. at 441.
88. See Stutz, supra note 80.
89. See Patterson, 971 S.W.2d at 441.
90. See id. at 440-41; supra notes 29-32 and accompanying text.
91. See Patterson, 971 S.W.2d at 442.
92. See id. ("While a state can restrict the use of state money appropriated solely
for state purposes, a state cannot restrict the use of state money appropriated to
match federal money. Under federal law, matching money must come without restrictions or it is not matching money.'" (quoting the trial court's decision)).
93. See id.
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The Texas Supreme Court, however, vacated the trial court's
decision and dismissed the case for lack of jurisdiction." It found
that the case was not ripe for adjudication and that no imminent
harm threatened Planned Parenthood.95 Although a letter from
HHS declared rider 14 to be unconstitutional "on its face,"96 the
court noted that Texas's Department of Health was considering
implementing the rider by shifting funds from the other three
federal programs that covered family planning services. 7 In
other words, the Department of Health would use federal funds
to pay for what normally would be the state's share of matching
funds for adolescent Medicaid recipients who wanted to obtain a
prescription without parental consent. Under this plan, no state
funds would be used to pay for such services and so no parental
consent requirement would be imposed.9" Planned Parenthood
and its patients would experience no practical change, and because the federal government had not indicated whether it
would withdraw funds under such a plan, the court found that
there was no justiciable issue. 99
Around the Country
During 1997 and 1998, at least seven state legislatures across
the country considered restricting minors' access to contraception by imposing either parental consent or notification requirements. None of the measures, however, were enacted.
For example, in Alaska, State Representative Dyson introduced H.B. 372 to require parental consent for any contraceptive
drug or device prescribed to a minor.1" Yet, because Alaska's

94. See id. at 444.
95. See id.
96. Id. at 440-41.
97. See id. at 441.
98. See id.
99. See id. at 444. The state did, in fact, implement such a plan without incident.
See Terrence Stutz, High Court Rejects Suit by Planned ParenthoodAbout Consent
for Pills, DALLAS MORNING NEWS, June 24, 1998, at 21A, available in 1998 WL
13083280.
100. See H.B. 372, 20th Leg., 2d Sess. (Alaska 1998); Bill History/Action for RB
372 (last modified Dec. 31, 1998) <http//www.legis.state.ak.uslsabasplOOO.dll?Get&S=
20&Root=hb372> [hereinafter Alaska Bill History].
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constitution has an express right to privacy,' 0 ' Representative
Dyson worried that the law would be challenged as an invasion
of that right. 0 2 Thus, six weeks after introducing the bill he
offered a substitute measure that instead would require doctors
to make a good faith effort to learn about the medical history of
the minor patient and her family and notify her parents that she
had been prescribed a contraception.0 3 On March 31, 1998, the
House Committee on Health, Education and Social Services held
a hearing on the bill."3 From the American College of Obstetricians and Gynecologists (ACOG), to mothers with teenage children, to a variety of registered nurses and doctors, to members
of the state's Department of Health and Social Services, the vast
majority of people who testified opposed the bill.' The House
never voted on the measure, and it was not carried over to the
next legislative session.'
Georgia considered two bills regarding minors and contraception, one in the Senate and one in the House. 0 7 S.B. 575 sought
to amend the Family Planning Services Act 0 . by prohibiting the
Department of Human Resources or any county board of health
from offering contraception to a minor without first receiving
written parental permission."19 The measure passed the Senate
on February 26, 1998, and the House Appropriations Committee
adopted a last-minute amendment and favorably reported the
bill on March 16,1 but it was never put to a final vote in the
House and was not carried over to the next legislative term."'
The Georgia State House considered a similar provision, albeit
one with a somewhat more narrow scope." 2 H.B. 1924 would
101. See ALASKA CONST. art. I, § 22.
102. See Committee Minutes: Hearing on HB 372 (last modified Dec. 31, 1998)
<http.//www.legis.state.ak.us/s/baspfOOO.dll?SingleBill&S=20&Code=HHES&Date=1998
0331&Time=1508&Line=04721485> [hereinafter Alaska Committee Minutes].
103. See Alaska H.B. 372.
104. See Alaska Bill History, supra note 100.
105. See Alaska Committee Minutes, supra note 102.
106. See 1997 Bill Tracking AK H.B. 372, available in LEXIS.
107. See infra notes 109, 113.
108. GA. CODE ANN. §§ 49-7-1 to -9 (1998).
109. See S.B. 575, 144th Gen. Assembly, 1997-98 Reg. Sess. (Ga. 1998).
110. See Ga. S.B. 575; Lawrence Viele, An Abortion Debate Might Be Renewed, FLA.
TIMES-UNION, Mar. 18, 1998, at BI, available in LEXIS, News Library, Flatun File.
111. See Ga. S.B. 575.
112. See infra note 113 and accompanying text.

2000]

MISCONCEIVED LAWS

1109

have restricted the use of public funds provided by, received by,
or funneled through Gwinnett County, Georgia so that such
funds could not be "expended for the purpose of prescribing or
distributing any pharmacological drug, product, or device whose
purpose is to regulate conception or to induce spontaneous abortion, including 'emergency contraception,' without written parental consent... .""' This measure specifically targeted a state
program known as Teen Plus."1 As with the Senate bill, the
House bill survived the body in which it was introduced but died
in a committee on the other side.1 5 In contrast to the Alaska
bill, the two Georgia bills restricted more than just minors' access to contraception by requiring parental consent for a number
of other reproductive services as well." 16
In Idaho, a local poll showed that seventy-seven percent of
adults thought that youth should not be sexually active, but if
they were, they should have access to contraception." 7 Despite
this community sentiment, the state legislature briefly considered H.B. 651, which would have required parental consent for
all prescription drugs."' If the bill passed, it would have cost
Idaho $1 million in federal funding for the 31,000 adult women
who currently rely on the state for reproductive health services." 9
The bill's sponsor, Idaho House Speaker Mike Simpson, however, sent the bill back to the House Committee on State Affairs a
week after the committee approved it in order to kill the mea-

113. H.B. 1924: First Reader Summary (last modifed Apr. 20, 1998) <http'//www2.
state.ga.us/Legis/1997_98/leglfulltextlhbl924.htm> [hereinafter H.B. 1924].
114. See Peter J. Kent, New Strings Proposed for Teen Plus; Bill Would Require
Parental Consent, ATLANTA J. & CONST., Mar. 11, 1998, at 1JJ.
115. The House passed H.B. 1924 on March 13, 1998, and then referred it to the

Senate, where it was read once but received no further action. See H.B. 1924, supra
note 113.
116. Such circumscribed services included gynecological exams, abortion referrals,
and counseling regarding any contraception other than abstinence. See Ga. S.B. 575;
H.B. 1924, supra note 113.
117. See Health District Starts Ad Campaign to Cut Teen Pregnancy, IDAHO
STATESMAN, Sept. 18, 1998, at 3B, available in LEXIS, News Library, Idstmn File.
118. See H.B. 651, 54th Leg., 2d Reg. Sess. (Idaho 1998).
119. See Betsy Z. Russell, Simpson Pulls Back Abortion Bill; House Speaker Felt
Pressure on Contraceptives-ConsentIssue, SPOKESMAN-REV. (Spokane), Feb. 26, 1998,
at B1, available in LEXIS, News Library, Spoksr File.
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sure.12 ° He had received pressure from all sides to do so. The attorney general was concerned about the bill's constitutionality
and its effect on state funds; the Idaho Medical Association
feared the harm it would do to minors; and right wing legislators and organizations were angered because abortion provisions
in Simpson's bill competed with a more stringent antiabortion
measure that had already passed the House.21
Kentucky, like many states, currently allows minors to seek
medical treatment for a number of sensitive conditions without
parental involvement. 22 Initially, S.B. 57 was introduced to require parental notification for those services. ' The bill's sponsor, however, withdrew it two days after its introduction124 and
replaced it a month later with an even harsher measure that required parental consent. 21 The bill, however, saw no action in
the Senate Health and1 26Welfare Committee and was not carried
over to the next term.

Maryland and Washington both-tried to legislate minors' access to health care in larger "parental rights" bills. Members of
Washington's State House introduced the "Restoration of
Parents' Rights and Responsibilities Act"'27 in January of
1997.128 This Act did not specifically mention contraception, but
it did require parental consent for all medical treatment of minors absent an emergency situation. 129 The Washington Legislature adopted two substitutes rather quickly, but then the bill
lingered in the Rules Committee through the remainder of the
1997 session. 3 0 It was carried over and reintroduced in 1998,

120. See Idaho H.B. 651; Russell, supra note 119.
121. See Russell, supra note 119.
122. See KY. REV. STAT. ANN. § 214.185 (Banks-Baldwin 1997). Such services currently include counseling and treatment for venereal disease, pregnancy, substance
abuse, and outpatient mental health problems. See id.
123. See S.B. 57, Reg. Sess. (Ky. 1998).
124. See id.
125. See S.B. 294, Reg. Sess. (Ky. 1998); S.B. 294 (visited Feb. 14, 2000) <http-l/
www.lrc.state.ky.us/RECORD/98RS/SB294.HTM>.
126. See 1998 Bill Tracking AYS.B. 294, availablein LEXIS; S.B. 294, supra note 125.
127. H.B. 1034, 55th Leg., 1st Reg. Sess. (Wash. 1997).
128. See 1997 Bill Tracking WA H.B. 1034, available in LEXIS.
129. Wash. H.B. 1034.
130. See History of HB 1034 (visited Feb. 14, 2000) <http/fleg.wa.gov/pub/billinfo/
house/1025-1049/1034..history.txt>.
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but the House took no further action, and the bill eventually
died."' Maryland's "Parental Rights Act of 1998 "132 did not get
nearly as far. H.B. 560 proposed a deletion of a provision of
Maryland's state law giving minors the same capacity as adults
to consent to receiving treatment and advice about pregnancy
and contraception."a The proponents introduced the bill in February of 1998, but it received an unfavorable report from the
House34 Environmental Matters Committee less than a month
1

later.

Finally, Maine's House Bill 1011 had an even shorter life
span. H.B. 1011 would have prohibited supplying a minor with a
prescription contraceptive or performing a contraceptive procedure without receiving consent from the minor's legal guardian.135 Within a month of its introduction, the Joint Committee
on Health and Human Services decided not to act on it or to
consider the measure during the following term. 3
THE INTENT BEHIND LEGISLATIVE ATIEMPrs
TO MANDATE PARENTAL INVOLVEMENT

This legislative activity shares a common thread beyond the
mechanics of how the bills would restrict access to contraception
and beyond the ideology of the legislators who proposed the
laws. The proponents uniformly assert reasons why they support
these measures: They want to "restore" parental rights, increase
communication in the family, decrease adolescent sexual activity,
and protect minors' health. All are laudable goals. Few, if any,
are achieved by parental involvement laws.
ParentalRights and Mature Minors
From the titles of the bills alone, one can see that the legislators who frame these parental involvement bills try to cater to a

131. See id.
132. H.B. 560, 1998 Reg. Sess. (Md. 1998).
133. See id.
134.
2000)
135.
136.

See 1998 Regular Session Bill Information: House Bill 560 (visited Feb. 14,
<http-/mlis.state.md.us/1998ra/billfleIhb0560.htm>.
See H.B. 1011, 118th Leg., 1st Sess. (Me. 1997).
See 1997 Bill Tracking ME H.B. 1011, available in LEXIS,
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constituency that feels disempowered, neglected, or superseded.
Senator Ashcroft wanted to "Put[ Parents First,""7 Washington
state legislators tried to "Restor[e] ... Parents' Rights," 8 and
Maryland legislators attempted to create a general act of "Parental Rights."3 9
The constant refrain of the supporters of these bills is that
children cannot "have a tattoo, an aspirin at school or a pierced
ear" without parental consent." Why, they ask rhetorically,
should contraception be any different?' Supporters of parental
rights talk of children in terms of ownership and absolute control, as if they were in a custody battle with the government.'
Or they paint people outside the nuclear family as predatory
intruders' and the family itself as a fragile entity on the precipice of extinction44---unless the family gets the support it needs
from the very government that threatens its existence.
Certainly parents have a right to raise their children as they

see fit and to try to inculcate them with their values.'

The

rights of parents, however, as with any rights in a just society,

137. Sawyer, supra note 57.
138. H.B. 1034, 55th Leg., 1st Reg. Sess. (Wash. 1997); see supra notes 127-31 and
accompanying text.
139. H.B. 560, 1998 Reg. Sess. (Md. 1998); see supra notes 132-34 and accompanying text.
140. Sjostrom, supra note 59 (quoting Rep. Manzullo).
141. United States Representative Sue Myrick, in commenting on the Istook
amendment, explained: "As parents, we do want to know that [our children have been
given contraceptives]. We want to know if they smoke, drink, or do drugs. I don't
really see why this is any different." Roll Call, supra note 49, at B7.
142. See Viele, supra note 110 ("The child belongs to the parents, not to the state."
(quoting Georgia State Rep. Anne Mueller)).
143. In reviewing the work of the 105th Congress, the Family Research Council
said, "A bi-partisan majority of the House voted to provide the opportunity for parents to have the right to know what the government and strangers are doing to their
children." The 105th Congress Seeking to Protect Families, Education, and Innocent
Life vs. Liberal Filibusters and Vetoes, PR NEWSWIRE, Oct. 16, 1998, available in
LEXIS, New Library, Prnews File (emphasis added).
144. As Representative Manzullo said of his own bill, "[tihe intent of the amendment is to preserve the American family." Sjostrom, supra note 59.
145. See, e.g., Wisconsin v. Yoder, 406 U.S. 205 (1972) (exempting Amish children
from attending high school); Pierce v. Society of Sisters, 268 U.S. 510 (1925) (allowing parents to send their children to a parochial school); Meyer v. Nebraska, 262
U.S. 390 (1923) (upholding the rights of parents to have their children learn a foreign language).
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are not absolute.' They must, at some indefinable point, give
way to the rights of those they encounter, namely, their children, who in turn must accommodate their parents. Thus, when
legislators frame parental involvement laws in a positive tone,
bestowing upon parents affirmative rights somehow heretofore
denied, they actually tip the delicate balance of rights accorded
to all members of society and take rights away from adolescents.
Although the genesis of parental rights embraced the underlying conviction that children were the property of their parents,147
"parental rights" ultimately became grounded in the idea that
parents know what is best for their children because they will do
whatever they can to protect their children from harm.' From
an objective viewpoint, however, the law acknowledges that parents do not in fact always make the best decisions for their children.14 When the state deems a parental decision or act to be
harmful to a child, it will intervene and exercise its parens patriae power to protect those who cannot protect themselves. 150 To
name just a few restrictions on "parental rights," parents cannot
refuse treatment for their children for a life-threatening condi1 52
tion, 51 compel children to work in violation of child labor laws,
or modify a child support agreement without court approval. 53

146. For instance, in the somewhat analogous case of parental consent for abortion,
the state cannot impose a blanket provision that, in effect, gives a third-party veto
to the parent over the objection of the pregnant girl and her doctor. See Planned
Parenthood v. Danforth, 428 U.S. 52, 74 (1976).
147. See generally Barbara Bennett Woodhouse, 'Who Owns the Child?": Meyer and
Pierce and the Child as Property, 33 WM. & MARY L. REV. 995 (1992) (arguing that
Meyer and Pierce stand for the proposition that the child is private property and
that such a view still colors our modern jurisprudence of the family).
148. See Parham v. J.R., 442 U.S. 584, 602 (1979) ("The laws concept of the family
rests on a presumption that parents possess what a child lacks in maturity, experience, and capacity for judgment required for making life's difficult decisions. More
important, historically it has recognized that natural bonds of affection lead parents
to act in the best interests of their children." (citing 1 WILLIAM BLACKSTONE, COMMENTARIES *447; 2 J. KENT, COMMENTARIES ON AhmRICAN LAw *190)).
149. See Susan D. Hawkins, Note, Protecting the Rights and Interests of Competent
Minors in Litigated Medical Treatment Disputes, 64 FORDHAM L. REV. 2075, 2079,
2083-86 (1996).
150. See id. at 2083-85.
151. See id. at 2085.
152. See Prince v. Massachusetts, 321 U.S. 158 (1944).
153. See, e.g., Burger v. Burger, 424 N.W.2d 691, 695 (Wis. 1988) ("This court has
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What the proponents of "parental rights" routinely ignore is
that minors have rights too and that respecting those rights can
benefit both children and parents. 54 Although the scope of
children's rights is not always coextensive with that of adults,
they exist nonetheless. 5 In addition, the scope of rights a child
does not simply come into
does possess expands with age and
1 56
full being upon reaching majority.
This sliding scale of rights turns on the judgment and decision-making capacity of the minor.'
The law, however, often
underestimates the abilities children possess to make sound
judgments and consequently allocates to them fewer rights than
they deserve. 5 ' This problem is exacerbated by the fact that

held that modification of a judgment of divorce relating to child support may be
made only when there has been a substantial or material change in the circumstances of the parties or the children. A modification of child support rests within the
sound discretion of the circuit court .

. . ."

(citation omitted)).

154. Not all parents support "parental rights" measures. See Pregnancy Prevention
Clinics Hot Topic in State, FLA. TIMEs-UNION, Apr. 19, 1998, at Al, available in
1998 WL 6192842 [hereinafter Pregnancy Prevention] (recounting that parents in
Gwinnett County, Georgia collected signatures to show their support for the local
Teen Plus clinic, the funding of which was in jeopardy because the clinic dispensed
birth control without parental involvement). Often, parents bring their teenagers to
clinics requesting birth control, explaining that they do not want their kids to make
the same mistakes they did. See Nurse, supra note 2.
155. See Carey v. Population Servs. Int'l, 431 U.S. 678, 692 (1977); Tinker v. Des
Moines Indep. Community Sch. Dist., 393 U.S. 503, 506-07 (1969).
156. See Planned Parenthood v. Danforth, 428 U.S. 52, 74 (1976) ("Constitutional
rights do not mature and come into being magically only when one attains the
state-defined age of majority."); see also Hawkins, supra note 149, at 2084 (noting
that the parens patriae power of the state is strongest when a child is young and
fades gradually until it no longer exists at the age of emancipation).
157. See Bellotti v. Baird, 443 U.S. 622, 635-37 (1979). Any state that imposes a
parental involvement requirement on a minor's right to have an abortion must afford
a minor with the opportunity to obtain a judicial bypass. See id. at 647. A judge
must first engage in an analysis of the minor's maturity, and only if she does not
meet the test of maturity can the court then decide whether an abortion would be
in her best interest.
If she satisfies the court that she is mature and well enough informed to
make intelligently the abortion decision on her own, the court must authorize her to act without parental consultation or consent. If she fails to
satisfy the court that she is competent to make this decision independently, she must be permitted to show that an abortion nevertheless
would be in her best interests.
Id. at 647-48.
158. See Hawkins, supra note 149, at 2118-19.
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there is no uniform test to determine whether a minor is sufficiently mature to consent to her own medical treatment.'59 In
fact, many states that have mature minor statutes or follow a
mature minor doctrine 6 ' do not require an actual finding of
maturity. Instead, those states use such laws as tools to encourage minors to seek treatment for sensitive medical conditions. 6 '
Perhaps the law should recognize that, though choosing to
have sex at an early age may not seem to be a mature decision,
seeking contraception is a very mature act.162 Furthermore, if
the law is to take the position that wanting birth control is not a
sign of maturity, it is illogical to leave the "immature" minor
with the consequences of barring her access to contraception,
that is, an unwanted pregnancy. For if the minor is not mature
enough to look after herself, then it is difficult to see how she
could be sufficiently mature to take care of another. The irony of
this result becomes even more perplexing when compared with
the fact that a common circumstance giving rise to a minor's
emancipation is childbirth.' 3 In other words, once a minor has a
child herself, she gains the right to consent to all medical
treatment for herself and her child without being required to
involve her parents. Thus, under proposed parental consent
laws, a teenage mother would have full access to contraception
but a teenager seeking to prevent motherhood would not. Although not all minors possess the maturity to make decisions
regarding sexual activity and medical treatment, the consequences of creating a disincentive to obtain contraception will
not increase the knowledge of parents for whom these bills allegedly have been designed.' 4 Rather, these laws will burden the
most immature and vulnerable of teenage girls with an even
greater responsibility.

159. See id. at 2124.
160. For a discussion of mature minor laws, see id. at 2123-24.
161. See Michelle Oberman, Turning Girls into Women: Re-evaluating Modern Statutory Rape Law, 85 J. CRnM. L. & CRIMINOLOGY 15, 48-49 (1994); Hawkins, supra
note 149, at 2123.
162. One commentator has observed astutely that teenagers "don't need notification
to have sex or to get pregnant. It makes no sense to require notification for the one
responsible move they are making." Banning Planning, supra note 14.
163. See Hawkins, supra note 149, at 2123.
164. See infra notes 165-85 and accompanying text.
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IncreasingCommunication in the Family
A subset of the "parental rights ' theme advanced by social
conservatives is the purported goal of increasing communication
between parents and teens, specifically with regard to discussions about sex." 5 Reports and studies show, however, that
minors would rather forego receiving the health care they need
than sacrifice confidentiality.'" Anecdotal evidence indicates
that in states requiring parental involvement for abortions,
teenagers go to great lengths to obtain out-of-state abortions."6 7
The fear of disclosure that girls experience when seeking both
contraception and abortion services arises from the same desire
to conceal sexual activity.'
Thus, one can assume that adoles-

165. See, e.g., Viele, supra note 110 ("[The state needs the [parental notification]
requirement to help parents and children build better relationships." (citing Georgia
State Rep. Anne Mueller)).
166. See Rhode, supra note 3, at 124 (citing an article by Asta Kennedy, Jacqueline
Forrest, and Aida Torres that stated that half of all teenagers surveyed obtained
contraception without telling their parents, but, of that group, half would not continue to seek such services if they were required to involve their parents); Law Shouldn't Force Kids, supra note 47; Marshall Shragg & David Aughey, A Change that
Would Endanger Our Teens, STAR-TREB. (Minneapolis-St. Paul), Mar. 19, 1998, at
23A, available in 1998 WL 6345839 (citing a 1993 Journal of American Medical
Association study that showed 25% of teens would go without medical attention
rather than risk their parents discovering their sexual activity); see also Judy Foreman, Teen-agers Often Have Difficulty Finding Confidential Health Care, LAS VEGAS
REv.-J., Jan. 28, 1999, at 3F, available in 1999 WL 9274897 (noting that teenagers
often turn to the internet with medical questions in order to protect their confidentiality); Freedman, supra note 61, at Al (explaining that, along with its convenience,
the main reason for Depo-Provera's popularity with teenage girls is its
concealability); J.M. Lawrence, The Safe (and Secret) Option; Injection a Popular
Choice for Birth Control, BOSTON HERALD, Nov. 18, 1998, at 3, available in 1998 WL
7361267 (same); Sjostrom, supra note 59 (quoting the executive director of the Illinois Caucus for Adolescent Health and claiming that parental knowledge is the number one barrier to teens seeking contraception).
167. See, e.g., Ellen Nakashima, Fewer Teens Receiving Abortions in Virginia,
WASH. POST, Mar. 3, 1998, at Al (reporting that after a parental notification law
went into effect in Virginia, there was a sharp decline in the number of girls receiving abortions in that state, a large increase in the number of inquiries from Virginia
teens seeking abortions in Washington, D.C., and not one visit from an out-of-state
teenager to an abortion clinic in Virginia located near the North Carolina and West
Virginia borders-states that also have parental involvement laws--when such visits
had been common before the law was enacted).
168. See generally Shragg & Aughey, supra note 166, at 23A (discussing a hypothetical in which a seventeen-year-old girl does not obtain contraceptives because
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cents also would take extreme measures to find alternative
routes to contraception if necessary or, because they do not perceive the need for contraception to be as immediate as for abortion, to forego use of birth control altogether.169 Most pediatricians, recognizing the impact that threatened disclosure can
have on a teenager's willingness to seek help, adopt a policy in
which they ensure confidentiality but encourage their adolescent
patients to discuss their decisions regarding sex with their parents. 170
Without even being required to do so, many teenage girls do
involve their parents, or another family member, in their decisions to use contraception. For instance, a large number of girls
often bring an adult relative with them the first time they visit
a clinic to receive a contraceptive prescription or device. 71
Studies show that a majority of children believe their parents
are the best source of information about sex. 72 Unfortunately,
parents do not always take the opportunity to discuss sexual
issues with their children,'73 and even those who do have not

"she fears her parents will find out" that she is sexually active).
169. See infra notes 202-03 and accompanying text.
170. See American Academy of Pediatrics, Comm. on Adolescence, Contraception
and Adolescents, 86 PEDIATRICS 134, 135 (1990) [hereinafter Contraception and Adolescents]. The American Academy of Pediatrics, in its Policy Statement on Contraception and Adolescents, gave the following advice to its members:
Obtaining an accurate history about sexual behavior and health risks
often requires assurance of confidentiality. A general policy guaranteeing
confidentiality for the teenager except in life-threatening situations should
be clearly stated to the parent and adolescent at the initiation of the
professional relationship either verbally or in writing. This can prevent
misunderstandings and promote acceptance of the teenager's rights.
The goal, however, from preteenage years on, should be to facilitate
communication between the adolescent and the family and to enlist parental support for the adolescent's responsible sexual behavior (including
contraceptive use) whenever possible.
Id. at 136.
171. See Mann, supra note 9, at C14; Nurse, supra note 2; National Family Planning & Reproductive Health Ass'n, Fact Sheet: Parental Consent/Notification Requirements: Jeopardizing Teens' Health (visited Feb. 14, 2000) <httpJ/congress.nw.dc.us/
nfprha/facts/parcon.html> [hereinafter Jeopardizing Teens' Health].
172. Fifty-five percent of teens think their parents are the most reliable source of
information they have on sex and contraception. See Teens on Sex, supra note 2.
173. Despite the fact that most teens trust their parents to give them accurate information, only 36% reported actually receiving "a lot" of advice from their parents.
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discussed contraceptive use in detail, if at all.174 To complicate
matters further, teens who discuss birth control with adults
complain that adults dispense the advice with the attitude that
adolescents cannot make decisions for themselves 175 and that the
information is unhelpful because it is unrelated to the problems
they actually face.' 76 The result is that the information is incomplete or comes too late. 177 This outcome is understandable when
one recognizes how difficult it is for members of even the most
well-adjusted families to discuss sexual issues. 78
Those children most in need of adult guidance, however, are
the least likely to seek such help. 179 For children of so-called
"dysfunctional families" discussions with parents about sex are
more than just uncomfortable; they may be downright dangerous. 8 ° A strong correlation exists between childhood sexual
abuse and adolescent pregnancy.' 8 ' Thus, where the parents
have not adequately protected the child from harm, or have
themselves inflicted the harm, a girl at risk for pregnancy will
not be able or willing to seek her parents' help.

See id.
174. Although 74% of teens reported that at least one parent had discussed sex
with them at some point, less than half of their parents (46%) had actually talked
about birth control. See id.
175. Sixty-nine percent of teens hold this view. See id.
176. Fifty-four percent of adolescents have expressed this belief. See id.
177. See id.
178. Fifty-four percent of parents and 56% of teens polled said that the biggest
barrier to effective communication between parents and teens about sex is that either parents are uncomfortable discussing the topic with teens or vice versa. See National Campaign to Prevent Teen Pregnancy, Parents of Teens and Teens Discuss
Sex, Love, and Relationships: Polling Data (visited Feb. 14, 2000) <http://www.
teenpregnancy.org/98poll.htm> (reporting survey of 507 teens, ages twelve to seventeen, and 294 parents of teens in April, 1998); see also Law Shouldn't Force lads,
supra note 47 (explaining that even "Donna Reed" families have trouble discussing
sex).
179. See Law Shouldn't Force Kids, supra note 47 (quoting Joyce Harant, executive
director of a local Planned Parenthood clinic).
180. See Rhode, supra note 3, at 125-26 (explaining that parental involvement laws
"increase the risk of physical abuse, psychological trauma, medically-threatening delays,
and unwanted childbirths").
181. It is estimated that between 50 and 65% of teenage mothers have been victims of childhood sexual abuse or other sexual assault. See Office of Population Affairs, Trends in Adolescent Pregnancy and Childbearing (visited Feb. 14, 2000)
<http'/www.hhs.gov/progorg/opa/pregtrnd.html>.
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Finally, a parent's desire to know and be involved in her
child's decisions is a different issue from determining whether a
person is mature enough to make decisions regarding her
body."8 2 Just as opposing camps in the abortion debate argue
over the two very different issues of the value of life and the
right to bodily autonomy, the rhetoric surrounding adolescents
and contraception causes the respective proponents to talk past
each other. Both groups seek to protect the health of minors."
Unfortunately, they disagree strongly about the best way to
reach that result. Those favoring parental rights emphasize the
need to be informed of any medical treatment a child receives;
whereas those favoring minors' rights focus on the need to encourage adolescents to seek such treatment, which they fear
minors may forego if required to inform their parents."
Although both are valid concerns and need not always be in
conflict, it is difficult to find common ground despite their common goal because each group privileges one set of rights over
another. This dichotomy pits parent and child against each other,
just as the abortion debate establishes mother and fetus as enemies. 85 Conceptualizing the debate in these terms defeats the
very purpose espoused by the framers of parental invblvement
legislation. Instead of bringing the family together, it divides it
by insisting that the rights of family members must clash.
Deterring Sexual Activity Among Teenagers and Protecting the
Health of Minors
The remaining goals advanced by proponents of parental involvement legislation, deterring sexual activity among minors
and protecting their health, really go hand in hand. 8 Logic

182.
183.
184.
185.
cuted

See supra notes 157-64 and accompanying text.
See infra notes 206-15 and accompanying text.
See Law Shouldn't Force Kids, supra note 47.
See MCLAREN, supra note 7, at 258 (detailing that mothers have been prosefor using drugs while pregnant, Caesarian sections often are performed for the

child's benefit rather than the mother's, and courts increasingly have allowed third
parties to intervene on behalf of the fetus to block abortions or other actions that

might harm the fetus).
186. See Law Shouldn't Force Kids, supra note 47.
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dictates that, given the risks of pregnancy and STDs accompanying sexual activity, successful efforts to deter sex would automatically result in an improvement in teenagers' health. The
key idea here, however, is "successful." When attempts to deter
teen sexuality fail, so does the health of the children that legislators claim to protect.
Both conservatives and liberals fear the potential harm that
sexual activity may bring to an adolescent's life; the nature of
the harm these groups fear, however, can be vastly different.
Although liberals tend to worry about the physical well-being of
the youth, conservatives tend to be more concerned with the
youth's moral status. 187 Although morality can and should be
part of the debate surrounding minors' sexual activity, one may
question whether focusing solely on morality is an effective way
to prevent the harms that can attend sexual conduct by minors. 8 '
The first problem a morality-only approach may encounter is
that it is sometimes difficult to draw the line between secular
and religious morals. When it becomes clear, however, that a
legislator's arguments in favor of a parental involvement bill
stem directly from a religious conviction, that legislator will run
head-on into the Establishment Clause.'8 9 Such religious intent
certainly was evident in the mind of Georgia State Senator and
Republican Whip Eric Johnson when he argued for an "abstinence until marriage" program:
Parents tell their children that sex outside the marriage is
wrong. Our religious institutions teach them that it is a sin
and not acceptable to God. It is against the law in
Georgia ....
For the state to turn around and fund "teen
friendly family planning clinics" and distribute condoms is a
slap in the face to many Georgians .... "Safe sex" may ease
the conscience of educators and bureaucrats, but it will not
protect the lives of our daughters and sons ... . Abstinence
until marriage is morally right, it is healthy, and it is smart

187. See Rhode, supra note 3, at 112.
188. This inquiry must determine whether a morality approach alone is simply ef-

fective at all. It need not be the most effective means, for the standard of rational
review is not so stringent. See infra notes 225-27 and accompanying text.
189. See U.S. CONST. amend. I ("Congress shall make no law respecting an establishment of religion.

..

.").

As incorporated by the Fourteenth Amendment, the pro-

hibition applies to states as well as to the federal government. See id. amend. XIV, § 1.
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That should be the message. There must be no
economics.
190
"buts.
Comments such as these ignore the fact that the United
States is a diverse country that must accommodate many different viewpoints. Though Senator Johnson's brand of morality
may ring true with a large number of constituents, one must ask
whether it is fair and just that such morality be legislated and,
therefore, imposed on others who may have equally strong, but
different, convictions. As one commentator has noted:
When the issue is reproduction, the legislative process displays an unusual rigidity. Abortion and birth control concern
essentially theological questions involving the commencement
of human life. Since these are deeply felt matters of faith, the
necessary elements of lawmaking-reason, debate, analysis,
persuasion and compromise-break down. The genius of the
American constitutional system of separating church and
state is the recognition *thatthe tools of democratic government cannot resolve matters of faith. Faced with reproductive
laws which frequently do not even reflect the views of the
majority... , far less protect the rights of the minority, the
courts must, and have, stepped in to protect childbearing
decisions. 9'
As mentioned above, not all parents, let alone all constituents,
192
agree that teenagers should be denied access to contraception.
Conservative legislators should respect the rights of those families whose religious teachings lead them to different conclusions
regarding minors and contraception.
Others make more secular-moral arguments against minors'
access to contraception. Yet even the secular-moral approach has

190. SaIzer, supra note 1 (quoting Georgia State Sen. Eric Johnson).
191. Margaret Crosby, Not a Court of Public Opinion, RECORDER, Oct. 21, 1998, at

4, available in LEXIS, News Library, Recrdr File.
192. See supra note 154. Recently, public school clinics in Minneapolis sent home
consent forms to parents before dispensing birth control to students. Parents were
asked to choose whether their children were allowed access to all services at the
clinics, to all services except contraception, or to no services at all. Ninety percent of
the parents allowed access to all services, with no requirement for further notice.
See Curt Brown, St. Paul School News: Birth Control: School Board Opts to Delay
Its Final Vote, STAR-TRIB. (Minneapolis-St. Paul), Apr. 7, 1999, at IB, available in
1999 WL 7492422.
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its problems. While invoking parental authority, opponents of
confidentiality lambast health care providers for enabling minors
to participate in self-destructive activity and undermining the
lessons of discipline that parents have tried to instill:
The teens want to engage in destructive behaviors--drugs,
free sex and what have you-and they don't want their parents to know about it. What they want is adults who will
help them get what they want. ... The quick fix. Character
formation, after all, is much tougher, and might require some
discipline and limits. 9 '
As persuasive and appealing as this argument may be, it ignores
the fact that seeking contraception is a mature act demonstrating the teenager's attempt to protect herself." Therefore, it
seems that the true objection underlying such an argument is to
premarital sex-that is the targeted irresponsible conduct, not
the use of contraception.
Unfortunately, though many people may think that premarital sex is wrong, Americans are characteristically bad about
practicing what they preach. As one commentator has stated,
"we do not live in an 'abstinence only society.'"'9 5 In fact, according to one source, ninety percent of Americans first had sex outside of marriage. 9 ' Furthermore, a recent study showed that
over half of all television shows contain sexual content, and that
number reaches two-thirds when looking at just prime-time
television, yet only nine percent of those shows discuss the consequences of sex or the need to be responsible.'97 It is no wonder
then that over half of all teenagers have sex by the time they
are seventeen. 98
193. William M. Schuh, My View: They Do Our Children No Favors, BISMARCK
TRIB., Feb. 22, 1999, at 4A, available in LEXIS, News Library, Bistrb File.
194. See supra note 162 and accompanying text.
195. Nancy Budge, Editorial, Stop Kidding Ourselves: Kids Have Sex Lives, Deserve
to Know Facts, IDAHO STATESMAN, Nov. 10, 1997, at 10A, available in 1997 WL
15406509.
196. See Ellen Goodman, Editorial, Just Say No to Abstinence-Only Sex Education
Funds, BOSTON GLOBE, May 29, 1997, at A15, available in 1997 WL 6255409.
197. See Phil Kloer, Sex on TV: No One Accountable?, ATLANTA J. & CONST., Feb.

10, 1999, at 1C, available in 1999 WL 3749508; Mike McDaniel & Ann Hodges, Sex
and TV: Survey Finds Little on Risks, Responsibilities, HOUSTON CHRON., Feb. 10,
1999, at 4, available in 1999 WL 3973356.
198. See Contraception and Adolescents, supra note 170, at 134 ("[1]t is important

20001

MISCONCEIVED LAWS

1123

That some would like to counter the prevalence of premarital
sex in our society and set firmer boundaries for teenagers is
understandable; teaching abstinence alone while impeding
access to contraception, however, will not further either of the
goals of deterring sex among minors or protecting-their health.
Both quantitative and anecdotal evidence show that the vast
majority of girls requesting contraception has been sexually
active for a significant amount of time prior to seeking help.19 9
In fact, a fear of pregnancy often triggers the first visit to a

family planning clinic. 2° Those who seek birth control prior to
having sex may be temporarily persuaded to abstain after being

do so, but they are likely to return to the clinic
counseled 20to
1
pregnant.
Evidence also shows that most teenagers who decide to have
sex will forego using birth control if it is difficult to obtain,2 0 2 but
for health care providers to recognize that middle to late adolescence is the time
during which most young people become sexually active."); American Academy of
Pediatrics, Comm. on Communications, Sexuality, Contraception, and the Media, 95
PEDIATRICS 298, 298 (1995) [hereinafter Sexuality, Contraception, and the Media];
Alan Guttmacher Institute, Facts in Brief" Teen Sex and Pregnancy (visited Feb. 14,
2000) <http-J/www.agi-usa.org/pubs/fb teensexhtml> [hereinafter Teen Sex and Pregnancy].
199. See, e.g., Sexuality, Contraception, and the Media, supra note 198, at 298
("More than 85% [of American adolescents] have first coitus before seeking professional advice about preventing pregnancy or sexually transmitted diseases (STDs).
The earlier the first coitus, the longer the interval until such advice is sought.");
U.S. Family Planning Effort, supra note 28 (explaining that most adolescents who
visit a Title X clinic have been sexually active for at least a year); Jeopardizing
Teens' Health, supra note 171 (citing a study that showed, on average, adolescents
are sexually active for 11.5 months prior to pursuing contraceptive services and that
only 14% of 1200 teenagers requested services before initiating a sexual relationship).
200. See Jeopardizing Teens' Health, supra note 171 ("Over one-third of teens (36
percent) sought services only because they suspected they were pregnant."); see also
Contraceptionand Adolescents, supra note 170, at 134; Banning Planning, supra note
14; Mann, supra note 9, at C14; Nurse, supra note 2.
201. Barbara Maves, former executive director of the Planned Parenthood of East
Central Indiana, tells the story of a girl who had come to her clinic seeking birth
control prior to having intercourse but was ambivalent about having sex. Maves recounts, "I told her she should be strong and continue to say no. She came back a
couple of months later and said, Tve had sex, so now can I get birth control?' Of
course, she was pregnant .... " Donna S. Mullinix, She's Retiring from Her Job,
Not Her Life's Work, INDIANAPOLIS STAR, Apr. 4, 1999, at J3, available in 1999 WL
3837487.
202. In St. Paul, where school clinics can write prescriptions and grant vouchers for
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they will not stop having sex.2 °3 Therefore, deterring access to

contraception will not only fail to deter sexual activity, it will°4
endanger minors further by putting them at risk for pregnancy.
Finally, mandating parental involvement will prevent minors
from obtaining other vital services provided by health clinics,
such as
physical exams, cancer screenings, and testing for
20 5
STDs.
Those who criticize providing contraception to adolescents
often argue that the contraception itself will harm the minor's
health.2 6 Those fears, however, are unfounded and are due to

contraceptive drugs and devices but students must obtain the birth control off school
grounds, it was found that 80% of the boys and 30% of the girls never collected the
prescribed products. See Lourdes M. Leslie, St. Paul Schools to Be Allowed to Give
Out Birth Control, STAR-TRIB. (Minneapolis-St. Paul), Apr. 6, 1999, at 1A, available
in LEXIS, News Library, Strib File; see also supra notes 166-68 and accompanying
text (discussing the lengths to which teens will go to conceal sexual activity from
their parents).
203. See Freedman, supra note 61, at Al ("If teens feel they can't get confidential
services and don't come to clinics, they are more than likely not going to stop having sex. They will just stop using contraceptives ... ."); Law Shouldn't Force Kids,
supra note 47 ("[Mlore teens would have unprotected sex if they knew their parents
would be told.... Only one in 50 said they would stop having sex."); Sjostrom,
supra note 59 ("[MAlany teenagers simply wouldn't obtain contraceptives if their parents could find out, and the girls would be sexually active anyway.").
204. See Controviersial Contraceptive, supra note 53; Teen Sex and Pregnancy, supra
note 198 ("A sexually active teenager who doesn't use contraception has a 90%
chance of pregnancy within one year."); Jeopardizing Teens' Health, supra note 171.
205. See Jeopardizing Teens' Health, supra note 171; see also supra note 74 and accompanying text (noting how the abolishment of a Title X program precluded minors
from accessing necessary services).
206. See Manier, supra note 59 ("The real problem comes with these minor girls
getting injections, implantations and prescriptive drugs" (quoting Rep. Manzullo));
Editorial, Why Not?, RICH. TIMES DISPATCH, Sept. 21, 1997, at K6, available in 1997
WL 7629760 ("Birth control pills can have dangerous side effects, as can intra-uterine devices. Parents not only are entitled to know what medications their children
are taking, they have a responsibility to know.").
One commentator had this to say about giving emergency contraception to minors:
[Wihile the most common side effect of the megadose of pills is nausea,
pharmacists also warn to watch for "pill danger signals," which include
severe pain in the legs, shortness of breath, headaches, blurred vision,
chest pain, trouble speaking and yellow jaundice. Taking a series of birth
control pills in a 12-hour time period[,] the normal dosage for women is
one a day[,] obviously presents greater health risks than] does getting
one's ears pierced.
Elizabeth Hovde, "Emergency Contraception" Dispensed to Minors Usurps Parents'
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misperceptions about birth control in general."0 7 One must
remember that any drugs or devices available in the United
States to minors, or to any woman for that matter, are FDA
approved."' Additionally, the FDA is much more cautious in
approving new forms of contraception than are its counterparts
in other developed countries.20 9 Furthermore, not only are current forms of contraception considered safe for use by teenagers,2 10 but any risks involved with using the available methods
are thought to be lower than those associated with teenage pregnancy."' Naturally, any medical treatment may carry some risk
for some people, but that is why prescriptions require visits with

Right, COLUMBIAN (Vancouver), Jan. 14, 1999, at A9, available in 1999 WL 6506325.
207. Misperceptions about contraception have arisen from faults that existed in the
products when they were first introduced but have since been corrected. For example, the dosages of hormones in oral contraceptives are at least half what they were
originally. See Linda Timm Wagner & Charlotte A. Kenreigh, Choosing Oral Contraceptives, 216 AM. DRUGGIST 64, 64-65 (1999). Furthermore, although the Dalkon
Shield scare in the 1970s turned many away from the IUD, the modem devices are
safe. See Lauran Neergaard, Health Watch: More Contraceptive Choices in Works, ATLANTA J. & CONST., Apr. 8, 1999, at C3, available in 1999 WL 3761044. Finally, recently approved Norplant H makes the capsules easier to insert and remove. See id.
For an excellent, but technical, discussion of the benefits and possible risks of
using oral contraception, see Wagner & Kenreigh, supra. For a lay-person account
that explains how birth control pills work and dismisses concerns regarding "the
pill," see Colleen Dunn Bates, A Woman, a Pill and a World of Concerns, BUFFALO
NEWS, Feb. 7, 1999, at El, available in 1999 WL 4537050.
208. See Nordenberg, supra note 10.
209. See Neergaard, supra note 207; see also Lawrence, supra note 166 (discussing
FDA approval of Depo-Provera, which occurred almost 30 years after clinical trials
began).
210. As one doctor has explained:
The birth control pill, or oral contraceptive pill, is an excellent
choice for birth control for teens who are opting for early sexual activiGiven all the public information about birth control that's availty....
able in our society, I'm not sure why the myth persists that the pill
could be dangerous to a young woman's health. Yet I am commonly
asked this question about safety... An alternative birth control method
for those young women who have difficulty remembering daily responsibilities is the progesterone shot, Depo-Provera, which is given in the
doctor's office or clinic every three months. This too is safe ....
Marilyn J. Chohaney, M.D., Ask the Expert: Birth Control Pills Safe and Effective,
CAPITAL TIMES (Madison), Dec. 10, 1998, at 2F, available in 1998 WL 14541058.
211. See Contraception and Adolescents, supra note 170, at 136 ("Currently available contraceptives are medically safe and effective, especially when compared to the
risks of early teenage pregnancy.").
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health care professionals who can assess any risks specific to the
patient.
Two decades ago, in Carey v. PopulationServices International,21 2 New York argued that by restricting minors' access to
contraception, and thereby increasing the risks attendant upon
sexual activity, it would be able to further the goal of decreasing
such activity. 213 Not only has this strategy proven to be ineffective,2 14 it also is prohibited by law. In response to such an argument, the Court reiterated its position that "i[i]t would be plainly unreasonable to assume that [the State] has prescribed pregnancy and the birth of an unwanted child [or the physical and
psychological dangers of an abortion] as punishment for fornication.," 2 "5 Therefore, the State is not allowed to jeopardize young
women's health in an effort to curb their sexual activity. Requiring parental involvement for the decision to use contraception
endangers rather than protects teens' health, and thus such
laws cannot stand.
THE RESULTING CHOICE: FAIL RATIONAL REVIEW OR

GET AN A(BSTINENCE) PLUS
It is well established that courts subject challenged laws to
one of three levels of constitutional scrutiny: strict scrutiny,
intermediate scrutiny, or rational review. 21 6 On numerous occasions, the Supreme Court has declared reproductive autonomy to
be a fundamental right and that laws restricting this right receive strict scrutiny.21 v When minors are concerned, however,
competing interests such as the parental right to raise one's
child and the parens patriae power serve to reduce the scrutiny
to something less than "strict."2 8 Because privacy rights are still
involved, it can be inferred that this test falls into a "height-

212. 431 U.S. 678 (1977).
213. See id. at 694.
214. See supra notes 202-05 and accompanying text.
215. Carey, 431 U.S. at 695 (alteration in original) (emphasis added) (quoting
Eisenstadt v. Baird, 405 U.S. 438, 448 (1972)).
216. See ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES 415-

17 (1997).
217. See id. at 657-85.
218. See supra notes 23-24 and accompanying text.
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ened" or "intermediate" standard of scrutiny and that such a
standard was applied in Carey with regard to that portion of the
statute that implicated the rights of minors.219
Intermediate scrutiny permits a law to be upheld if it is "substantially related to an important government purpose."220 The

government has the burden of proving that the goal of the challenged law is important and that its means are substantially
related to its ends.221 "Clearly, the protection of public health
and safety represents an important function of state and local
governments."22 2 The means employed by parental involvement

laws, however, do not "closely serve[] to achieve that objective." 2 A requirement of parental involvement to obtain contra-

ception would not achieve any of the ends sought to be accomplished by such legislation: it would not "restore" parental
rights, increase communication in the family, deter teenage
sexual activity, or protect minors' health.2 ' Therefore, such laws
would most certainly fail under a heightened scrutiny review.
Yet these laws, if passed, would not have merely a neutral
effect on the people whose lives they would regulate. Rather, the
implementation of these laws would thwart their underlying
objectives. For the girls who would involve their parents voluntarily, in the absence of a requirement, these laws would be
unnecessary; but for the adolescents who would be loath to involve their parents, these laws would work to keep them away
from health care professionals who could help protect them from
pregnancy and STDs, counsel them to involve their parents in
these decisions, and urge them to consider abstaining from sex.
In other words, these laws would actually put teenagers in
harm's way and thus would have an effect opposite to that intended by their main proponents. For these reasons, parental involvement laws regarding contraception are irrational and arbitrary; and if, for some reason, they were not subjected to intermediate scrutiny, they should fail even rational review.
219.
220.
221.
222.
223.

See supra notes 16-18 and accompanying text.
CHEMERINSKY, supra note 216, at 415.
See id. at 415-16.
Craig v. Boren, 429 U.S. 190, 199-200 (1976).
Id. at 200.

224. See supra notes 137-215 and accompanying text.
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This "minimal level of review" will uphold a law that is "ratio2 25 There is no
nally related to a legitimate government purpose."
dispute that the goals espoused on behalf of parental involvement laws are "legitimate." Yet, despite the deference that normally is accorded laws subjected to the rational basis test, 226 if
the challenger can prove that the means chosen are unreasonable, the Court will strike down the law. 227 There could be no
better definition of "irrational means" than those that bring
about the opposite ends of those for which they were intended.
That result, however, is exactly what parental involvement laws
for contraception would achieve.
Given that parental involvement laws are unable to achieve
their stated goals, the question remains of how to help parents
play a larger role in their children's lives, achieve increased
family communication, decrease teenage sexual activity, and
protect minors' health. The answer is simple: Our current laws
already provide us with the means to accomplish our mutual
objectives.
Title X clinics never dispense birth control to teenagers without first discussing the ramifications of sexual activity and without encouraging the patient to discuss the issues of sex ands
contraception with a parent; the law requires them to do so.22
This approach is successful in that many teens do bring a parent
with them for
subsequent visits to a clinic after receiving such
229
counseling.
Despite continuing concerns about teenage pregnancy, the
truth is that it, along with teenage sexual activity, is finally on
the decline, to its lowest point in twenty years. 23 0 Naturally, this

225. CHEMERINSKY, supra note 216, at 415.
226. See id.
227. See id.
228. See House Votes to Deny, supra note 52; supra note 33 and accompanying text.
229. See Jeopardizing Teens' Health, supra note 171.
230. See Patricia Donovan, Falling Teenage Pregnancy, Birthrates: What's Behind
the Declines?, 1 GUTTMACHER REP. 6, 6 (1998) (indicating that between 1991 and
1996, teenage birthrates dropped 12%, reversing the 24% increase between 1986 and
1991). But see Ellen Goodman, Why Teen Pregnancy Is Down, BOSTON GLOBE, May
24, 1998, at D7, available in 1998 WL 9135363 (noting that the 12% drop only
brings the level down to what it was in the 1980s and that the United States still
has the highest level of all industrialized countries).
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decline prompted a bevy of speculations as to the cause. Experts
note that a combination of interrelated factors has contributed to
this recent trend: (1) fewer teenagers are having sex, (2) teenagers have more conservative attitudes about sex, which may
result from either a fear of AIDS and other sexually transmitted
diseases or a greater emphasis on abstinence, or both, (3) contraceptive use at first intercourse has increased, (4) newer contraceptive methods, such as Norplant and Depo-Provera, are extremely popular among many teens, and (5) the strong economy
has given adolescents an incentive to delay or have more responsible sex.23 1 Others hypothesize that this trend is simply part of
a greater pattern of societal flux from liberal to conservative
attitudes and conduct, which will revert again eventually.3 2
From among these various explanations, all of which are likely
to have contributed to the reduction in teenage pregnancy, a
consensus has built around one central conclusion: "Abstinence
plus" programs, which promote abstinence but urge teens to use
contraception if they do have sex, are more effective2 than "abstinence only" programs in stemming teen pregnancy. 3

231. See Donovan, supra note 230, at 6-8.
232. See id. at 9 (quoting Isabel Sawbill, president of the National Campaign to

Prevent Teen Pregnancy).
233. A study commissioned by the nonpartisan group National Campaign to Prevent
Teen Pregnancy (NCPTP), which surveyed 80 programs around the country, found
that although it could discover no "valid evidence" that abstinence-only programs delayed the onset of intercourse, programs that promoted abstinence but also provided
information about contraception were successful in delaying the onset of intercourse
and reducing both the frequency of intercourse and the number of sexual partners.
See Nancy Hobbs, Rivals May Unite vs. Teen Pregnancy, SALT LAKE TIB., Aug. 2,
1997, at Al, available in 1997 WL 3418363.
Even without hard evidence of effective strategies . .. most experts
share [Sarah] Brown's [director of NCPTCP] conclusion that "it is important to continue to send teens, especially young teens, the message that
they don't have to have sex, that it's okay to delay. That is a powerful
message that resonates with kids ....
At the same time, Brown adds, 'we must continue to work hard to
make sexually active kids understand that if they are not abstinent,
[they must use] contraception exquisitely carefully."
...
Since messages about abstinence and consistent contraceptive
use appear to be having an impact on teens, adolescents must continue
to receive both of these messages. "To argue that we can drive down
pregnancy rates using only one approach or the other misses the complexity of behavior," concludes Brown.
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There are two common critiques of abstinence plus programs:
(1) discussing abstinence and contraception at the same time
gives lip service to abstinence, sends a mixed signal, and effectively condones teenage sex, and (2) discussing sex with and
providing contraception to adolescents encourages sexual activity.234 Although the debate on such issues continued for some
time, 3 5 recent studies show that both of these claims have no
basis. 236 As one observer noted, "'It's not a mixed message; it's a
dual message." 237 Furthermore, even a mixed message is better
than no message at all.2 3 8 Finally, the place where it is most
important for teens to hear these messages is at home.23 9
CONCLUSION

The proponents of parental involvement laws have good instincts. Whereas children who are unable to communicate openly
with parents, for whatever reason, are more likely to engage in

Donovan, supra note 230, at 10 (alteration in original).
234. See, e.g., Pregnancy Prevention, supra note 154 ("Critics argue that spending
tax dollars to dispense contraceptives sends a message to teenagers that it's OK to
have sex.").
235. The Carey court noted that, "'there is no evidence that teenage extramarital
sexual activity increases in proportion to the availability of contraceptives'" (quoting
the District Court), however, "the studies cited . . . play no part in our decision."
Carey v. Population Servs. Int'l, 431 U.S. 678, 695-96 (1977).
236. A recent year-long study of a school condom distribution program revealed
that while the level of sexual activity among students remained steady, condom use
by certain groups increased significantly. Furthermore, the availability of condoms, if
it affected students' attitudes at all, tended to dispose students toward more risk
prevention and less sexual activity. See Mark A. Schuster et al., Impact of a High
School Condom Availability Program on Sexual Attitudes and Behaviors, 30 FAM.
PLAN. PERSP. 67, 67 (1998); Thomas H. Maugh II, Condom Giveaway Found to Be
Effective, L.A. TIMES, Apr. 14, 1998, at B1. "M[The suggestion that access to contraception encourages sexual activity has been so thoroughly debunked that it's no longer taken seriously in the public health community." Diane Carman, We Can't Let
Girls Off Hook, DENV. POST, Feb. 18, 1999, at 1, available in 1999 WL 7876112.
237. Dana Oland, Tough Talk Planned Parenthood Sex-ed Classes Get Parents and
Teens Talking About Difficult Subjects, IDAHO STATESMAN, Oct. 20, 1997, at ID,
available in 1997 WL 15045397 (quoting Linda Dunn, director of education for
Planned Parenthood of Idaho).
238. See Goodman, supra note 230 ("[K]ids can understand ambivalence better than
hypocrisy .... ").
239. See id.
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sex and in other high risk activities,' children who are close
with their parents and whose parents have communicated their
values consistently over time are the least likely to engage in
sexual activity or become pregnant. 4 ' It is important to remember, however, that voluntary and open communication cannot be
created instantly and cannot be forced. Rather, parents must
work to build an environment of love, trust, and security. Such
relationships should be and are encouraged and aided by the
government, but to mandate such relationships is impossible
and, in any event, would do more harm than good.
JessicaR. Arons

240. See supra notes 179-80 and accompanying text.
241. See Goodman, supra note 230; Leslie, supra note 202; cf Goodman, supra note
196 ("MThe kids who delay sex tend to have mentors, to read and write better, to
have fewer stereotypes about sex roles, to be busy and connected."); Hobbs, supra
note 233 ("Other programs that seem to make a difference [are] youth-development
programs designed to 'improve life skills or life options,' rather than focusing primarily on sexual issues or pregnancy prevention.").

